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XAVIER BECERRA
Attorney General of California
ROBERT W. BYRNE
SALLY MAGNANI
MICHAEL L. NEWMAN
Senior Assistant Attorneys General
MICHAEL P. CAYABAN
CHRISTINE CHUANG
EDWARD H. OCHOA
Supervising Deputy Attorneys General
HEATHER C. LESLIE
JANELLE M. SMITH
JAMES F. ZAHRADKA 11
LEEI. SHERMAN (SBN 272271)
Deputy Attorneys General
300 S. Spring St., Suite 1702
Los Angeles, CA 90013

Telephone: (213) 269-6404
Fax: (213) 897-7605 "
E-mail: Lee.Sherman @doj.ca.gov

Attorneys for Plaintiff State of California

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

STATE OF CALIFORNIA; STATE OF Case No.

COLORADO; STATE OF

CONNECTICUT; STATE OF

DELAWARE; STATE OF HAWAII;

STATE OF ILLINOIS; STATE OF COMPLAINT FOR DECLARATORY
MAINE; STATE OF MARYLAND; AND INJUNCTIVE RELIEF

ATTORNEY GENERAL DANA NESSEL
ON BEHALF OF THE PEOPLE OF
MICHIGAN; STATE OF MINNESOTA;

[ STATE OF NEW YORK} STATE OF

STATE OF NEVADA; STATE OF NEW /(Lg,s-”f
JERSEY; STATE OF NEW MEXICO:; ﬁ 5
g

OREGON; and COMMONWEALTH OF
VIRGINIA;
fore

Plaintiffs,

V.

IDONALD J TRUMP]in his official capacity
as President of the United States of America;
UNITED STATES OF AMERICA; U.S.

1

Complaint for Declaratory and Injunctive Relief



e 3 N B

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DEPARTMENT OF DEFENSE; PATRICK
M. SHANAHAN, in his official capacity as
Acting Secretary of Defense; MARK T.
ESPER, in his official capacity as Secretary of
the Army; RICHARD V. SPENCER, in his
official capacity as Secretary of the Navy;
HEATHER WILSON, in her official capacity
as Secretary of the Air Force; U.S.
DEPARTMENT OF THE TREASURY;
STEVEN T. MNUCHIN, in his official
capacity as Secretary of the Department of the
Treasury; U.S. DEPARTMENT OF THE
INTERIOR; DAVID BERNHARDT, in his
official capacity as Acting Secretary of the
Interior; U.S. DEPARTMENT OF
HOMELAND SECURITY; KIRSTJEN M.
NIELSEN, in her official capacity as Secretary
of Homeland Security;

Defendants.
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INTRODUCTION

1. The States of California, Colorado, Connecticut, Delaware, Hawaii, Illinois,
Maine, Maryland, Minnesota, Nevada, New Jersey, New Mexico, New York, Oregon, the
Commonwealth of Virginia, and Attorney General Dana Nessel on behalf of the People of
Michigan (collectively, “Plaintiff States”™), bring this action to protect their residents, natural
resources, and economic interests from President Donald J. Trump’s flagrant disregard of
fundamental separation of powers principles engrained in the United States Constitution.
Contrary to the will of Congress, the President has used the pretext of a manufactured “crisis” of
unlawful immigration to declare a national emergency and redirect federal dollars appropriated
for drug interdiction, military construction, and law enforcement initiatives toward building a
wall on the United States-Mexico border. This includes the diversion of funding that each of the
Plaintiff States receive. Defendants must be enjoined from carrying out President Trump’s
unconstitutional and unlawful scheme.

2 President Trump has veered the country toward a constitutional crisis of his own
making. For years, President Trump has repeatedly stated his intention to build a wall across the
United States-Mexico border. Congress has repeatedly rebuffed the President’s insistence to fund
a border wall, recently resulting in a record 35-day partial government shutdown over the border
wall dispute.! After the government reopened, Congress approved, and the President signed into
law, a $1.375 billion appropriation for fencing along the southern border, but Congress made
clear that funding could not be used to build President Trump’s proposed border wall.

3. After an agreement was reached on the spending bill to prevent another
government shutdown, on February 15, 2019, President Trump declared an intention to redirect
federal funds toward the construction of a border wall. On the same day, the Administration
announced an executive action (“Executive Action,”) to make up to $6.7 billion in additional

funding available for construction of the border wall, including through the declaration of a

! References to “border wall” in this Complaint refer to any barrier or border-related
infrastructure and/or project relating to the construction of a barrier or border-related
infrastructure along the southern border that President Trump has called for and has not been

approved by Congress.
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national emergency under the National Emergencies Act (“Emergency Declaration,” combined
with the “Executive Action,” the “Executive Actions”).

4. Use of those additional federal funds for the construction of a border wall is
contrary to Congress’s intent in violation of the U.S. Constitution, including the Presentment
Clause and Appropriations Clause. Such use would divert counter-drug programming funds
directed to the states, and military construction funds to be spent in the states, for the non-
appropriated purpose of constructing a border wall. Even if the Administration could
constitutionally redirect funds toward the construction of the border wall, the Administration does
not satisfy the criteria in the statutes that it invokes to enable it to do so.

5. If the Administration were to use the funding sources identified in the Executive
Actions, Plaintiff States collectively stand to lose millions in federal funding that their national
guard units receive for domestic drug interdiction and counter-drug activities, and millions of
dollars received on an annual basis for law enforcement programs from the Treasury Forfeiture
Fund, harming the public safety of Plaintiff States. The redirection of funding from authorized
military construction projects located in Plaintiff States will cause damage to their economies.
Plaintiff States will face harm to their proprietary interests by the diversion of funding from
military construction projects for the States’ national guard units. And the construction of a wall
along California’s and New Mexico’s southern borders will cause irreparable environmental
damage to those States’ natural resources.

6. There is also no objective basis for President Trump’s Emergency Declaration. By
the President’s own admission, an emergency declaration is not necessary. The federal
government’s own data prove there is no national emergency at the southern border that warrants
construction of a wall. Customs and Border Protection (“CBP”) data show that unlawful entries
are near 45-year lows. The State Department recognizes there is a lack of credible evidence that
terrorists are using the southern border to enter the United States. Federal data confirm that
immigrants are less likely to commit crimes than are native-born Americans. CBP data

demonstrate that dangerous drugs are much more likely to be smuggled through, not between,
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official ports of entry—rendering a border wall ineffectual at preventing their entry into this
country.

7. Notwithstanding the illegality of and wholesale lack of necessity for the
Emergency Declaration, the Trump Administration has expressed its intent to move quickly with
the construction of the border wall. A senior advisor to the White House reportedly said the
Administration will proceed with construction at a speed that will “shock” people. The thwarting
of congressional intent to fund a vanity project that not only will fail to safeguard national
security, but is positioned to cause significant harm to the public safety, public fisc, environment,
and well-being of Plaintiff States’ residents, cries out for judicial intervention.

8. For these reasons, and those discussed below, the Court should declare that the
Executive Actions directing the diversion of federal funds and other resources for border wall

construction are unlawful and unconstitutional, and enjoin Defendants from taking any action in

A
furtherance of President Trump’s Executive Actions. Mig‘i
$ b |

JURISDICTION, VENUE, AND INTRADISTRICT ASSIGNMENT ¥ 6;", é

9. This Court has jurisdiction because this action arises under the United States /A

Constitution and the laws of the United States. This Court also has jurisdiction under 28 U.S.C.
P

sections 1331 and 2201.

" 10.  An actual, present, and justiciable controversy exists between the parties within the

[

‘meaning of 28 U.S.C. section 2201(a), and this Court has authority to grant declaratory and

injunctive relief under 28 U.S.C. sections 2201 and 2202.

11.  Venue is proper in this judicial district under 28 U.S.C. section 1391(e) because
the California Attorney General and the State of California have offices at 455 Golden Gate
Avenue, San Francisco, California and at 1515 Clay Street, Oakland, California, and therefore
reside in this district, and no real property is involved in this action. This is a civil action in
which Defendants are agencies of the United States or officers of such an agency.

12, Assignment to the San Francisco Division of this District is proper pursuant to

Civil Local Rule 3-2(¢)-(d) and 3-5(b) because Plaintiff State of California and Defendant United

States both maintain offices in the District in San Francisco.//’l\) U}J' :)‘_5 ”'&. e
5 QV"N W
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C.F.R. § 1502.23.
280. Defendant DHS is in violajon of NEPA and the APA becquse it failed to prepare

denies California’s and New Mexico’s procedural rights recessary to protect these interests.

PRAYER FOR@ '—‘\1;5‘\ f‘&i‘"‘“ “’““‘L

WHEREFORE, Plaintiff States respectfully request that this Court enter judgment in their

favor, and grant the following relief:

.. Issue a judicial declaration that the Executive Actions’ diversion of federal funds

toward construction of a border wall is unconstitutional and/or unlawful because it: (a) violates

the separation of powers doctrine; (b) violates the Appropriations Clause; and (c) exceeds
congressional authority conferred to the Executive Branch and is ultra vires;
2. The States of California and New Mexico seek a judicial declaration that

Defendants violated NEPA and the APA and further seek an order enjoining DHS, requiring it to

137 Rachael Bade et al., ‘A Recipe for Disaster’? Trump’s Border Emergency Drags the
GOP into a Risky Fight Ahead of 2020, Wash. Post (Feb. 15, 2019), https://tinyurl.com/y4131u99.
R Whlte House, President Trump’s Feb. 15, 2019, Remarks, supra note 50.
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comply with NEPA and the APA—including preparing an EIS—before taking any further action

pursuant to the Executive Actions; pﬁﬂ/ﬁ\g,‘-’f/ S :r/bf_
@ Z

3. Permanentl Defendants from constructing a border wall without an

appropriation by Congress for that purpose;

4. Permanently enjoin Defendants from diverting federal funding toward construction

of a border wall; and

< Grant such other relief as the Court may deem just and proper.
Dated: February 18, 2019 Respectfully submitted,
XAVIER BECERRA

Attorney General of California
ROBERT W. BYRNE

SALLY MAGNANI

MICHAEL L. NEWMAN

Senior Assistant Attorneys General
MICHAEL P. CAYABAN
CHRISTINE CHUANG

EDWARD H. OCHOA

Supervising Deputy Attorneys General

/s/ Lee Sherman
LEE I. SHERMAN (SBN 272271)
HEATHER C. LESLIE
JANELLE M. SMITH
JAMES F. ZAHRADKA 11
Deputy Attorneys General
300 S. Spring St., Suite 1702
Los Angeles, CA 90013
Telephone: (213) 269-6404
Fax: (213) 897-7605
E-mail: Lee.Sherman@doj.ca.gov
Attorneys for Plaintiff State of California
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LETITIA JAMES
Attorney General of the State of New York
3 || By: /s/ Marthew Colangelo
Matthew Colangelo
4 Chief Counsel for Federal Initiatives
“\\r Steven C. Wu, Deputy Solicitor General
}O é 5 | Eric R. Haren, Special Counsel
NN 6
7
8
9

Gavin McCabe, Special Assistant Attorney
General

Amanda Meyer, Assistant Attorney General
Office of the New York State Attorney General
28 Liberty Street

New York, NY 10005

Phone: (212) 416-6057
matthew.colangelo@ag.ny.gov

Attorneys for the State of New York

MARK R. HERRING

12 || Attorney General

TOBY J. HEYTENS

13 Solicitor General
Counsel of Record

MATTHEW R. MCGUIRE

15 Principal Deputy

Solicitor General

/s/ Michelle S. Kallen
17 | MICHELLE S. KALLEN

Deputy Solicitor General
BRITTANY M. JONES (pro hac vice
19 | forthcoming)
Attorney
20 | Office of the Attorney General
202 North Ninth Street
21 I Richmond, Virginia 23219
(804) 786-7240 — Telephone
(804) 371-0200 — Facsimile
23 | SolicitorGeneral @oag.state.va.us
Attorney for Plaintiff Commonwealth of
24 | Virginia

ELLEN ROSENBLUM

Attorney General of Oregon

Henry Kantor (pro hac vice pending)
Special Counsel to Attorney General

/s/ J. Nicole Defever
J. NICOLE DEFEVER SBN #191525

Senior Assistant Attorney General
Attorney for the State of Oregon
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